Dynasty Trusts
(South Dakota)

Dynasty Trusts

Dynasty Trusts are perpetual irrevocable trusts
designed to preserve wealth across multiple
generations while minimizing estate, gift, and
generation-skipping transfer (GST) taxes, and
shielding assets from creditors.

The Rule Against Perpetuities

Dynasty trusts are established in jurisdictions
that have abolished time limits for trusts, known
as the Rule Against Perpetuities, which prohibits
trusts lasting indefinitely, and requires all trust
interests to vest, if at all, 21 years after a life in
being at the time of the creation of the trust.
However, many modern trust jurisdictions,
including South Dakota, have abolished the Rule
against Perpetuities.

Gift, Estate, and Generation-Skipping Taxes

A principal objective of Dynasty trust planning is
the minimization of federal gift taxes, estate
taxes, and generation-skipping transfer (“GST”)
taxes. To achieve these tax benefits, the grantor
must relinquish ownership and control over the
trust assets. Retained powers may result in
estate inclusion and undermine the tax
advantages.

Asset Protection

Properly structured Dynasty trusts can also
function as asset protection trusts (APTs), under
SDCL 55-16, and shield trust assets from
potential creditors. Generally, neither grantors
nor beneficiaries of APTs should exercise control
over distributions or beneficial enjoyment, or
have powers to amend the trust, otherwise
creditors may argue that the trust assets remain
effectively under the grantor’s control, and
expose the assets to seizure.

Distribution Standards

Since Dynasty trusts are intended to preserve
assets for multiple generations, the assets are
not paid out on death of the settlor, but are paid
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out over time based on the needs of the
beneficiaries. In order to achieve this,
distributions are typically governed either by the
HEMS distribution standard or are subject to the
unfettered discretion of trustees.

HEMS Standard

The (Health, Education, Maintenance, and
Support) distribution standard limits the
discretion of trustees. Trusts can be subject to a
mandatory HEMS standard, which creates
enforceable rights in favor beneficiaries,
potentially reachable by creditors and unsuitable
for Dynasty trusts, or a discretionary HEMS
standard which would be more suitable.

Governance

In order to ensure that the tax and asset
protection benefits of the Dynasty trust are
maintained, the trust instrument should contain
adequate governance mechanisms to ensure the
trust remains robust through time. For example,
the Trustee, Protector and Distribution Advisor, if
any, should be independent persons. Trust
protectors, provided they are independent, may
hold powers to change trustees, amend trust
provisions, etc.

Moral Hazards

Patriarchs worry of the moral hazards created
when financial support is provided to children
and their descendants, regardless of effort or
merit. The concern is that such support may
discourage initiative, fostering a culture of
dependency. Many see that the balance to be
struck lies between providing security and
preserving motivation.
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